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The Competition Act, 2002 (as amended)(Act) seeks to 

promote and sustain competition in markets while protecting 

the interests of consumers and preventing practices that 

could have an adverse effect on competition. The Act 

replaced the erstwhile Monopolies and Restrictive Trade 

Practices Act, 1969 (MRTP) which focused primarily on 

curbing monopolies and did not urge competition as such. 

The Act came into force in a phased manner. Section 3 

and Section 4 of the Act, which relate to anti-competitive 

agreements and abuse of dominance respectively were 

notified on 20 May 2009. Subsequently, the provisions 

of Section 5 and Section 6 of the Act, which deal with 

combinations, came into effect from 1 June 2011. The Act also 

established an expert body i.e. the Competition Commission 

of India (CCI), and its investigative arm, the office of the 

Director General (DG Office).



 
    

 
     
  

ANTI- COMPETITIVE 
AGREEMENTS: SECTION 3

01

Section 3 of the Act prohibits an enterprise or person from entering into any agreement 
in respect of production, supply, distribution, storage, acquisition or control of goods 
or provision of services, that causes or is likely to cause an ‘appreciable adverse effect on 
competition’ (AAEC) in India. Any agreement, whether horizontal or vertical  
(as explained below), which violates Section 3 of the Act is void. 

a. Horizontal Agreements 

Under the Act, horizontal agreements are between enterprises at the same level 
in the production or distribution chain, i.e. agreements between competitors and 
include cartels. The Act provides that horizontal agreements which: (i) directly or 
indirectly determine purchase or sale prices; (ii) limit or control output, technical 
development, services etc.; (iii) share or divide markets; and (iv) result in bid rigging 
or collusive bidding, are presumed to cause an AAEC. 

Therefore, any agreement between competitors which involves: (i) price fixing;  
(ii) market or customer allocation; (iii) creating artificial scarcity by limiting 
production or supply; or (iv) bid rigging, is presumed to cause an AAEC. 

An exception to this presumption is carved out for joint venture arrangements which 
increase efficiency in terms of production, supply, distribution, storage, acquisition or 
control of goods or services. The enterprises involved in the joint venture should be 
able to demonstrate that the joint venture has resulted in actual increase in efficiency, 
which would have not been otherwise possible without forming a joint venture. 
An instance of this could be where the cost of research/development of a new 
technology is prohibitive for a single company or where the development of a product 
requires the complementing expertise of different enterprises.
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The presumption of an AAEC for horizontal agreements is rebuttable and based 
on previous decisions of the CCI, the onus to prove that there are pro-competitive 
effects of such agreements which outweigh the anti-competitive effects, shifts on 
the enterprises who are being investigated. 

b. Vertical Agreements

Vertical agreements under the Act, are between enterprises operating at different 
levels of the manufacturing or distribution chain. Unlike horizontal agreements, 
vertical agreements are not presumed to be anti-competitive and the effect of the 
vertical agreement causing or likely to cause an AAEC in India, must be established 
and a rule of reason approach be adopted. 

The Act lays down an inclusive list of vertical agreements such as exclusive supply 
agreement, exclusive distribution agreement, resale price maintenance, refusal to 
deal, and tie-in arrangements.

c.     Assessment of AAEC

To determine whether an agreement results in AAEC, the CCI will consider the 
following factors laid down under the Act: 

(i) creation of barriers to new entrants in the market; 

(ii) driving existing competitors out of the market; 

(iii) foreclosure of competition by hindering entry into the market; 
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(iv) accrual of benefits to consumers; 

(v) improvements in production or distribution of goods or provision of services; or 

(vi) promotion of technical, scientific and economic development by means of  
 production or distribution of goods or provision of services.

The CCI has in a previous decision considered factors (i) to (iii) as ‘aggravating factors 
basically relating to creating barriers in business’, while factors (iv) to (vi) have been 
interpreted as ‘ameliorating factors’. While assessing whether an agreement causes 
or is likely to cause an AAEC, the CCI balances these negative/aggravating and the 
positive/mitigating and beneficial factors.

d. Leniency Regime

To incentivise entities to proactively assist in cartel enforcement, the Act along with 
the Competition Commission of India (Lesser Penalty) Regulations, 2009 (Leniency 
Regulations) provide for a leniency regime, giving power to the CCI to impose lesser 
penalties on an entity that: (i) makes a ‘vital disclosure’ by submitting evidence of a 
cartel; or (ii) provides ‘significant added value’ to the evidence already in possession of 
the CCI, in case of subsequent applications. 

Individuals of enterprises who are involved in a cartel can also become  
whistle-blowers and get the same immunity or reduction of penalty as available  
to enterprises under the Leniency Regulations. 

3                                                         Competition Law, January 2019



 
     
  

‘Dominant position’ has been defined by the Act as a position of strength enjoyed 
by the enterprise in the ‘relevant market’ in India that enables it to operate 
independently of competitive forces prevailing in the relevant market, or to 
affect its competitors or consumers or the relevant market in its favour. The term 
‘relevant market’ means a relevant product market or relevant geographic market 
or both. While dominance per se is not prohibited under the Act, any abuse of such 
dominance is prohibited. 

The Act provides instances that are to be construed as abuse of dominant position 
by an enterprise or a group such as: (a) direct or indirect imposition of unfair 
or discriminatory conditions in the purchase or sale of goods or services, or the 
price thereof, including predatory pricing and margin squeeze; (b) the limitation 
or restriction of goods, services or the market for them or technical or scientific 
development relating to goods and services to the prejudice of consumers;  
(c) practices that deny market access; (d) leveraging dominant position in 
one market to secure entry into or to protect another market; or (e) attaching 
preconditions to certain contracts requiring the fulfilment of conditions by the other 
party that have no connection with the contract. 

To ascertain whether an enterprise or a group enjoys a dominant position, the CCI is 
required to consider all or any of the following factors: 

(a) market share of the enterprise; 

(b) size and resources of the enterprise; 

(c) size and importance of the competitors; 

(d) economic power of the enterprise including commercial advantages  
 over competitors; 

ABUSE OF DOMINANT 
POSITION: SECTION 4

02
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(e) vertical integration of the enterprise or sale or service network of enterprises; 

(f) dependence of consumers on the enterprise; 

(g) monopoly or dominant position whether acquired as a result of any statute  
 or by virtue of being a Government company or a public-sector undertaking  
 or otherwise;

(h) entry barriers including barriers such as regulatory barriers, financial risk,  
 high capital cost of entry, marketing entry barriers, technical entry barriers,  
 economies of scale, high cost of substitutable goods or service for consumers; 

(i) countervailing buying power; 

(j) market structure and size of market; 

(k) social obligations and social costs; 

(l) relative advantage, by way of the contribution to the economic development,  
 by the enterprise enjoying a dominant position having or likely to have an  
 AAEC; or

(m) any other factor which the CCI may consider relevant for the inquiry. 
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PENALTY03

If after an inquiry, the CCI finds a violation of Section 3 (anti-competitive 
agreements) or Section 4 (abuse of dominant position) of the Act, it can pass all or 
any of the following orders:

(a) direct the enterprise or person involved in such agreement to discontinue and  
 not to re-enter such agreement; 

(b) impose such penalty as it may deem fit, which shall be not more than 10% of  
 the average of the ‘turnover’ for the last three preceding financial years, upon  
 each of such person or enterprise which is a party to such agreement.
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Further, the CCI has been given the power to direct division of an enterprise enjoying 
dominant position to ensure that such enterprise does not abuse its dominant position. 

The Supreme Court of India, in its ruling in Excel Crop Care v. Competition Commission 
of India and Another has adopted the principle of proportionality and finally settled 
the issue of ‘turnover’ in matters pertaining to multi-commodity enterprises. It has 
clarified that the turnover to be considered for imposition of penalty is ‘relevant 
turnover’, i.e. an enterprise can only be penalised with respect to turnover pertaining 
to those of its businesses which violated the Act, and not in relation to its entire 
turnover. The ruling has brought much needed clarity in cases where an enterprise 
engaged in multiple commodities is found to be in violation of the Act. 

In case of any anti-competitive agreements entered into by a cartel, the CCI may 
impose upon each producer, seller, distributor, trader or service provider included in 
that cartel, a penalty of up to three times of its profit for each year of the continuance 
of such agreement or 10% of its turnover for each year of the continuance of such  
agreement, whichever is higher. The CCI can also direct that the agreements stand  
modified to the extent and in the manner, specified in its order or direct the 
enterprises concerned to abide by such other orders or directions as the CCI may 
pass, including payment of costs, if any.
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COMBINATIONS04

The term ‘combination’ for the purposes of the Act is defined broadly, to include 
any acquisition of shares, voting rights, control or assets of an enterprise, or 
mergers and amalgamation between enterprises, that meet certain thresholds 
(Jurisdictional Thresholds) specified under the Act and notifications issued 
thereunder. These thresholds are based on asset or turnover values of the notifying 
parties to the combination or the group to which they belong. 

However, the parties to a combination are not required to provide prior notification 
to and obtain approval from the CCI if the target enterprise, including its divisions, 
units and subsidiaries, has either assets or turnover in India which is less than the  
value prescribed under the Act (Target Exemption). This Target Exemption is 
applicable to acquisitions, mergers and amalgamations. 

Combinations require mandatory notification to the CCI and cannot be 
consummated until the CCI issues an order or direction on the combination under 
Section 31 of the Act or the completion of a statutory review period of 210 days. 
The purpose of the CCI review is to ensure that a proposed combination has no 
AAEC within the relevant market in India.

Since the Act envisages a mandatory notification regime, a failure to notify a  
notifiable transaction attracts a penalty under the Act. Further, where a combination 
has been carried out without notifying the CCI, the CCI has the power to initiate 
investigation into such a combination within a period of one year from the date on 
which the combination takes effect. 
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a.	 Notification	Process

i.	 Obligation	to	file	Notification

 The obligation to file a merger notification in the case of an acquisition lies  
 solely on the acquirer, whereas in the case of a merger or amalgamation, the  
 obligation would be jointly on the parties to the merger or amalgamation.

ii.	 	Process

 The Act provides for a self-assessment regime to determine the form of the  
 merger notification to be filed with the CCI based on the market shares of the  
 parties to the combination. A combination may be notified to the CCI in a short  
 form (Form I) or a long form (Form II). 

 Form II is preferably required to be filed when: 

 • the combined market shares of notifying parties, who are competitors, is  
  more than 15% in the relevant market; or 

 • the combined market share of the notifying parties, who operate in  
  vertically linked markets, is more than 25% in either the upstream or the  
  downstream market.
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 Separately, a share subscription or financing facility or any acquisition, by  
 a public financial institution, foreign institutional investor, bank or venture  
 capital fund, pursuant to any covenant of a loan agreement or investment  
 agreement, which breaches the Jurisdictional Thresholds is required to be  
 filed within 7 days of consummation of the combination. Therefore, no prior  
 approval is required for such combination and information regarding the   
 combination needs to be provided in the specified form (Form III).

b.  Assessment of AAEC in Combinations

To determine the AAEC that would result from a combination, the CCI considers the 
following factors as provided under the Act: 

(i) actual and potential level of competition through imports in the market;

(ii) extent of barriers to entry into the market; 

(iii) level of combination in the market; 

(iv) degree of countervailing power in the market; 

(v) likelihood that the combination would result in the parties to the combination  
 being able to significantly and sustainably increase prices or profit margins; 

(vi) extent of effective competition likely to sustain in a market; 

(vii) extent to which substitutes are available or are likely to be available in  
 the market; 
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(viii) market share, in the relevant market, of the persons or enterprise in a  
 combination, individually and as a combination; 

(ix) likelihood that the combination would result in the removal of a vigorous and  
 effective competitor or competitors in the market; 

(x) nature and extent of vertical integration in the market; 

(xi) possibility of a failing business; 

(xii) nature and extent of innovation; 

(xiii) relative advantage, by way of the contribution to the economic development, by  
 any combination having or likely to have AAEC; and

(xiv) whether the benefits of the combination outweigh the adverse impact of the  
 combination, if any.
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The implementation of the Act was a landmark reform that paved the way for India 
to move away from a restrictive regime under the MRTP to one which promotes 
competition from an overall consumer welfare perspective. 

Over the years, competition law jurisprudence in India has also evolved with the 
CCI passing new decisions across sectors on relatively untouched areas. The CCI is 
a sector agnostic regulator. 

In depth market knowledge coupled with economic tools for relevant market 
delineation have led to the evolution of a robust competition regime which 
continues to evolve based on global best practices. The core focus of the CCI, like 
all competition regulators, is enforcement and deterrence of cartels. 

CONCLUSION 05
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D I S C L A I M E R

The contents of this document are intended for informational purposes only 
and are not in the nature of a legal opinion. The information set out in this 
document is based on applicable law as on the date hereof and is limited to 
the laws referred to herein. Readers are encouraged to seek legal counsel 
prior to acting upon any of the information provided.  
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