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The Indian legal system is rapidly adapting itself to the 

growing demands of globalisation. With the objective of 

making India a forerunner in ease of doing business, the 

Indian government has brought in several reforms, including 

making dispute resolution process in India less time 

consuming and more efficient. 

The judiciary is cautiously restraining itself from overreaching 

its powers and facilitating speedy disposal of disputes. 

The timeline for disposal of commercial cases is reducing 

as special courts and tribunals set up for adjudicating 

commercial disputes are becoming increasingly conscious 

of the need for speed. The government, being the single 

largest litigant in India is also playing its part by reducing 

the number of appeals preferred. All these developments 

help in improving traditional legal practices and cleaning up 

inefficiencies that have crept into the system. 

This primer provides an insight into the Indian dispute 

resolution system and its functioning.
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a.   Types of Courts

The Indian judiciary is the third pillar of our democracy with the Constitution  
assigning a crucial position to it. An elaborate and extensive judicial and quasi-judicial 
system exists in India, which administers both Union and State laws. 

i.      The Supreme Court of India

 The Supreme Court is the apex court of India. It entertains appeals from   
 the High Courts in every Indian State as well as special leave petitions from  
 any court or tribunal in the country. In certain cases, such as violation of   
 fundamental rights guaranteed under the Constitution of India or principles  
 of natural justice, the Supreme Court may act as a court of original jurisdiction  
 and is empowered to issue writs protecting and enforcing such rights.   
 Additionally, the Supreme Court also provides advisory opinions on matters  
 referred to it by the President of India. 

 The Supreme Court exercises original jurisdiction in any dispute between:  
 (1) the Government of India and one or more States, (2) the Government of  
 India and any State or States on one side and one or more States on the other  
 and (3) two or more States. It may also act as the court of first instance and  
 issue directions, orders or writs in cases where there is a violation of   
 fundamental rights and/or the principles of natural justice. 

 The Supreme Court can receive an appeal against any judgment, decree or  
 final order of a High Court, whether in civil, criminal or other proceedings, if  
 the High Court certifies that the case involves a substantial question of law  
 regarding the interpretation of the Constitution. The Supreme Court has the  
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 discretion to grant special leave to appeal against any judgment, decree,  
 sentence or order in any matter passed by any Court or Tribunal in the   
 territory of India.

 Decisions of the Supreme Court are binding on all courts within the territory  
 of India and is the final adjudicating authority.

ii.     High Courts

 High Courts operate at the State level and cater to one or more States. The  
 High Courts are the appellate authority from the subordinate courts for   
 a State or group of States, and also exercise original writ jurisdiction. The  
 High Courts also exercise supervisory jurisdiction over all courts and   
 tribunals within the territories falling under its jurisdiction. 

 Judgements of a High Court are binding on all subordinate courts within   
 its jurisdiction, as the High Court exercises powers of superintendence over  
 them. However, the judgements of a High Court of one State are not   
 binding on the High Courts of another State and only persuasive. Certain  
 orders and judgments of single judges of the High Courts are appealable  
 before a division bench (two judge bench) of the same High Court. 

 The High Courts also exercise ordinary original civil jurisdiction in cases   
 where the pecuniary limit exceeds the amount fixed for that particular High  
 Court. The High Courts, like the Supreme Court, may also act as the court  
 of first instance, and issue directions, orders or writs for enforcement of any  
 fundamental or constitutional right, in the territory of its jurisdiction. Further,  
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 the High Courts can exercise appellate jurisdiction in both civil and  
 criminal cases, arising from subordinate courts and tribunals within its   
 territorial jurisdiction. 

 At present, only five High Courts exercise ordinary original civil jurisdiction,  
 namely, the High Courts of Delhi, Bombay, Madras, Calcutta and   
 Himachal Pradesh.

iii.    Subordinate Courts and Tribunals

 Below the High Courts, exist subordinate courts such as: (a) District Courts,  
 exercising civil jurisdiction and Sessions Court, exercising criminal jurisdiction,  
 at the district level; and (b) other lower courts including courts of Judicial  
 Magistrates (for every district, not being a metropolitan area) and Metropolitan  
 Magistrates (for metropolitan areas i.e. cities having a population of more than  
 one million). 

 District Courts and Sessions Courts established in all States, exercise both  
 original and appellate jurisdiction in civil and criminal matters respectively.

 Apart from these judicial bodies which enforce and interpret the law, there are  
 numerous specialised tribunals and regulators that function as quasi-judicial  
 bodies. These tribunals and regulators are expert bodies constituted under  
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 specific Central and State statutes for expeditious adjudication of disputes.  
 A few examples of such tribunals and regulators are: National Company Law  
 Tribunals, Debt Recovery Tribunal, Industrial Disputes Tribunals, the   
 Intellectual Property Appellate Board, Electricity Regulatory Commissions,  
 Airports Economic Regulatory Authority, Consumer Forums, etc. 

iv.    Commercial Courts and Divisions in India

 To provide a fresh impetus to the ease of doing business in India and   
 facilitate smooth and prompt resolution of commercial disputes, the Indian  
 government recently enacted the Commercial Courts, Commercial Division  
 and Commercial Appellate Division of High Courts Act, 2015. Pursuant to  
 its enactment, commercial courts, commercial divisions and commercial  
 appellate divisions have been set up in India. 

 Commercial courts at the district level exercise ordinary original civil   
 jurisdiction to adjudicate commercial disputes. A commercial division within  
 such a High Court exercises jurisdiction over all cases and applications   
 relating to commercial disputes in such State or Union territory. 

 These specialised commercial courts or divisions deal with disputes   
 pertaining to commercial transactions including general commercial   
 contracts, shareholder and joint venture agreements, intellectual property  
 rights, contracts relating to moveable and immoveable property, infrastructure  
 contracts, natural resources etc. They adjudicate commercial disputes where  
 the value of the subject-matter is INR 10 million (USD 150,000), or such  
 higher value as may be notified by the Central Government. 
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b. Jurisdiction of Courts

The jurisdiction of a court, tribunal or any adjudicating body may either be   
original or appellate and is further classified based on territoriality, value and   
subject-matter of the dispute. 

i.     Territorial Jurisdiction 

 Courts in India exercise territorial or local jurisdiction beyond which they  
 cannot adjudicate upon matters. Territorial jurisdiction depends upon the place  
 of residence or work of the defendant; or the place where the cause of action of  
 the dispute arises. 

 Actions against the Union of India or any other Central Government agency  
 operating across the country may be brought before the concerned High Court  
 within whose jurisdiction a petitioner is situated.

ii.     Pecuniary Jurisdiction 

 Courts can exercise jurisdiction only over suits where the value of the dispute  
 falls within the pecuniary limits of its jurisdiction. District courts have unlimited  
 pecuniary jurisdiction, unless specifically determined to be brought before  
 a commercial court. The High Courts too have unlimited pecuniary jurisdiction  
 but usually have a minimum pecuniary limit. As stated above, commercial  
 courts also exercise jurisdiction based on the value of the dispute before them.  
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iii.    Subject-matter jurisdiction

 Different courts or tribunals have also been empowered to decide specific  
 categories of disputes. For example, violation of fundamental rights can   
 only be heard by the Supreme Court or the High Courts and no other court  
 has the jurisdiction to try such matters. Further, various specialised   
 tribunals have been set up in India to address disputes involving specific  
 legal subjects such as intellectual property, insurance, debt recovery,   
 electricity, consumer disputes etc. 

c. Enforcement of Foreign Judgements in India

A judgment passed by a foreign court can be enforced in India, if certain stipulated  
conditions under the (Indian) Code of Civil Procedure, 1908 (CPC) are met. 

Primarily, a foreign judgement must pass the test set out in Section 13 of the CPC, 
which specifies circumstances which render foreign judgments inconclusive and 
therefore, not enforceable in India. Some of these circumstances are, where the 
judgement is:

• pronounced by a court of incompetent jurisdiction; 

• not given on the merits of the case; 

• given on an incorrect view of international law/ Indian law; 

• obtained in violation of principles of natural justice; or

• obtained by fraud.
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  Decrees from Reciprocating and Non-Reciprocating Territories

The CPC classifies foreign judgments into two broad categories i.e., decrees from  
reciprocating territories and non-reciprocating territories. 

A ‘reciprocating territory’ is any country or territory outside India which the Central  
Government, may by notification, declare to be a reciprocating territory. Countries or  
territories not so notified are non-reciprocating territories. Some of the countries  
notified as a reciprocating territory include United Kingdom, Singapore, Hong Kong, 
the United Arab Emirates, Malaysia, New Zealand, the Cook Islands (including Niue) 
and the Trust Territories of Western Samoa, Papua and New Guinea, Bangladesh, 
Aden, Fiji, Trinidad and Tobago etc. 



 
     
   

i.      Decrees from Reciprocating Territories 

 Section 44A of the CPC provides that a decree of any superior court of a  
 reciprocating territory will be executed in India as a decree passed by an  
 Indian court. 

 A ‘superior court’ is a court specified by the Indian Government under the  
 concerned reciprocating territory notification. For example, all High Courts or  
 Judicial Commissioners’ Courts having unlimited pecuniary jurisdiction in the  
 United Kingdom are deemed to be superior courts.

 At the time of enforcement of a judgement delivered by a superior court of a  
 reciprocating territory, a judgment-debtor can only resist the decree-holder by  
 raising any of the grounds under Section 13 of the CPC (as discussed above).

ii.     Decrees from Non-Reciprocating Territories 

 A judgment passed by a court of a non-reciprocating territory/country is not  
 directly executable in India and can only be enforced in India by filing a fresh  
 suit in a competent Indian court. 
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Predominantly, majority of disputes in India are settled by litigation. However, 
judicial delay and high litigation costs are increasingly discouraging parties from 
approaching courts for resolution of their disputes. Alternate mechanisms for 
speedy settlement of disputes such as arbitration, conciliation and mediation have 
therefore gained importance. 

a.   Arbitration & Conciliation

Arbitration and conciliation are statutorily recognised processes in India, governed 
under the Arbitration and Conciliation Act, 1996 (Arbitration Act). The Arbitration 
Act is based on the UNCITRAL Model Law (recommended by the U.N. General 
Assembly) and is divided into three parts as follows: 

  i. Part I of the Arbitration Act applies to domestic arbitrations where the seat  
 of  arbitration is in India. Certain specific provisions of Part I of the Arbitration  
 Act (e.g. those relating to interim reliefs, taking evidence) also apply to   
 foreign seated international commercial arbitrations, unless a contrary   
 intention appears in the arbitration agreement. 

 Part I of the Arbitration Act contains provisions dealing with the procedural  
 aspects of arbitration such as conduct of arbitration, composition and   
 jurisdiction of arbitral tribunals, interim reliefs, challenge to awards and their  
 enforcement etc. 

  ii Part II of the Arbitration Act deals exclusively with foreign awards and their  
 enforcement under the Convention on the Recognition and Enforcement of  
 Foreign Arbitral Awards, 1958 (New York Convention) or the Convention  
 on the Execution of Foreign Arbitral Awards, 1927 (Geneva Convention).  

ALTERNATIVE METHODS OF  
DISPUTE RESOLUTION 

02
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 Foreign awards are awards passed in an international commercial arbitration  

 seated outside of India.

iii.  Part III contains provisions regarding conciliation proceedings. This part   
  provides detailed provisions for governance of conciliation proceedings, which  
  include provisions regarding the role of the conciliator, disclosure of information,  
  settlement agreements, confidentiality and admissibility of evidence in such  
  proceedings.

To gain the confidence of the investor community and clarify certain existing   
ambiguities, the Indian Government amended the Arbitration Act (Amendment Act)  
on 23 October 2015. A few key amendments introduced by the Amendment Act are: 

i.  Conferring original jurisdiction exclusively on High Courts to deal with the  
  enforcement of and challenge to foreign awards; 

ii.  Prescribing timelines and streamlining procedures for the speedy and   
  effective conclusion of arbitration proceedings as well as the disposal of related  
  court proceedings. Example, an award must be rendered within a period of one  
  year (extendable up to a period of six months by the consent of parties  
  thereafter) from the date the arbitral tribunal enters reference. If the award is  
  not made within one year or the extended time, the mandate of the arbitrator(s)  
  will terminate, unless a competent court extends the period;

iii.  Making the qualifications and conflict of interest requirements for appointment  
  of an arbitrator more stringent;
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iv.  Widening the arbitral tribunal’s powers to grant diverse interim measures of  
  protection. The arbitral tribunal will now have powers akin to a civil court (i.e. 
  a court exercising jurisdiction in civil matters) in this regard. Moreover, an  
  interim order of an arbitral tribunal granting such measures will be enforceable 
  in the same manner as a decree of a civil court.

Enforcement of Arbitral Awards

(i)  Domestic Awards

The Arbitration Act provides that a domestic arbitral award is 
enforceable in the same manner as a decree of a court, once the time for 
making an application to set aside the award has expired. 

The filing of an application to set aside the arbitral award does not act 
as an automatic stay on the enforcement of the domestic award and 
therefore acts as a deterrent against applicants seeking to set aside the 
arbitral awards without merits. An arbitral award can only be stayed if the 
court grants a specific order of stay, on a separate application made in 
this regard. 
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(ii) Foreign Awards

India is a signatory to the New York Convention as well the Geneva  
Convention. Therefore, where a party receives a binding award from a  
country which is a signatory to any of these conventions and which is  
notified as a convention country by India (Foreign Award), such an award  
can be enforced in India subject to the provisions of Part II of the 
Arbitration Act. 

The first step towards enforcement of a Foreign Award in India is filing an  
execution petition before the appropriate High Court. After such filing,  
the High Court initiates an enquiry into the enforceability of the award  
and on finding that the award is enforceable as per the requirements of the  
Arbitration Act, enforces it. 

Provisions of Part II of the Arbitration Act, set out circumstances under  
which an Indian court can refuse to enforce a Foreign Award.  Some of  
these circumstances are: 

• parties to the arbitration agreement are under some incapacity; 

• the subject matter of dispute cannot be settled by arbitration under  
 the Indian law; 

• the enforcement of the award would be contrary to the Indian public    
 policy. 
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An award is said to be against the public policy of India if, the making of 
the award is induced by fraud or corruption; or is in contravention with 
the fundamental policy of Indian law (i.e. the award is made in violation 
of principles of natural justice or is perverse and irrational or has been 
made arbitrarily or whimsically); or conflicts with the most basic notions of 
morality and justice.  

b. Mediation

Mediation is not governed by any statute and is a non-adversarial process. It is a 
party centric negotiation process where parties voluntarily attempt to amicably 
resolve their disputes, with the assistance of a neutral third-party mediator. 
Mediators can offer an informal setting for the parties to mend their commercial 
relationships and use their negotiations and communication techniques to assist 
in the settlement of disputes. Several courts in India have established Mediation 
Centres within the court annex and are actively referring parties to mediation to 
settle their disputes. The mediation proceedings are kept strictly confidential and the 
parties and mediators are restrained from disclosing any information relating to the 
mediation proceedings.  Any settlement reached between the parties through the 
mediation process is recorded by the court in the form of a decree, with the consent 
of all the parties. 

 
     

   



 
     
    

CONCLUSION 03

India is fast moving towards a practice of adopting dispute resolution mechanisms 
that result in expeditious and efficient resolution of disputes between the parties. 
The traditional view of the courts is changing in favour of alternate dispute resolution  
mechanisms. The scope of proceedings for setting aside of arbitral awards has 
become narrower. Members of the legal profession are also actively involved in 
imparting training related to the conduct of mediation and conciliation process. 

Recently, there is a visible shift in the approach of the legislature and the judiciary, 
to make dispute resolution mechanism in India more robust and efficient. As 
India opens its economy to more foreign investment, steady changes in dispute 
resolution processes will be reflected within the system thereby offering greater 
ease of doing business.  
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D I S C L A I M E R

The contents of this document are intended for informational purposes only 
and are not in the nature of a legal opinion. The information set out in this 
document is based on applicable law as on the date hereof and is limited to 
the laws referred to herein. Readers are encouraged to seek legal counsel 
prior to acting upon any of the information provided.  
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