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India in the last decade has seen significant legislative activism 
stemming from the need to keep pace with the ever-evolving 

global economic environment. One key change impacting how 
corporates conduct their businesses in India is the Companies 

Act 2013 (2013 Act) repealing the archaic Companies Act, 
1956. The 2013 Act overhauls the earlier legislative framework 

and provides a dynamic and modern law for ushering growth 
and reform in the corporate sector. 

While de-regulating the role of the government in corporate 
actions and decisions, the 2013 Act places greater responsibility 

of compliance and transparency on the directors and key 
managerial personnel (KMP) of a company. 

The 2013 Act codifies directors’ duties under Section 166 and 
the provisions of this Section apply to all categories of directors. 
Apart from the 2013 Act, directors may also face liability under 

other Indian statutes, such as the Environmental Protection 
Act, 1986, the Negotiable Instruments Act, 1881, the Consumer 

Protection Act, 1986, the Competition Act, 2002 etc.

This primer provides a brief overview of the powers, duties and 
liabilities of directors of a private limited company under the 

2013 Act. 



a. Status of a director

A director plays the dual role of an agent and a trustee of a company. The director 
is an agent when he executes contracts on behalf of the company and a trustee in 
the context of his control over the assets and funds of the company. His powers are 
restricted to those vested in him by the 2013 Act, the company’s memorandum of 
association and articles of association (AoA) or as specifically authorised by the 
Company’s board of directors.

b.   Duty to disclose interest 

Under the 2013 Act, a director is required to make continuous disclosures to the 
company with respect to his interest in other companies, bodies corporate, firms or 
other association of individuals.

A director is required to disclose by notice to the board of directors, if he is in any 
way, directly or indirectly (including through relatives), ‘concerned or interested’ in 
an agreement or arrangement, existing or proposed to be entered with: (i) a body 
corporate in which he (individually or together with other directors) holds shares of 
more than the percentage specified under the 2013 Act or is a promoter, manager or 
a CEO; or (ii) a firm or other entity where he is a partner, owner or member.

The expressions ‘concerned’ or ‘interested’ have not been defined under the 2013 Act. 
The intent is to disclose all pecuniary and personal interest conflicting with his duties 
towards the company as its director. 

The term ‘body corporate’ has a wide connotation and includes any corporate body which 
has been or is incorporated under some statute. This would also include companies 
and bodies corporate incorporated under the laws of countries other than India. 
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The 2013 Act provides that an interested director must recuse himself from 
participating in a board meeting in which a contract or an arrangement in which 
he is interested is being discussed. However, by a recent notification, an exception 
has been made allowing directors of a private company to participate in a board 
meeting after disclosure of their interest. 

c. Duty regarding Related Party Transactions

Under the 2013 Act, ‘related party’ transactions which are not on arm’s length 
basis and in ordinary course of business (and meeting certain thresholds in some 
cases) are required to be approved by the board or the shareholders of a company 
or both. The term ‘related party’ has been specifically defined under the 2013 Act 
and includes a director of a company or his relative, a private company in which 
a director or manager of a company or his relative is a shareholder or director, a 
holding, subsidiary or associate company of such subject company etc. 

If a director authorises any related party transaction on behalf of the company or if 
the transaction is with a related party of a director, without the requisite board or 
shareholder approval (as applicable) having been obtained, then such transaction 
becomes voidable at the option of the board, and the concerned director becomes 
liable, in his personal capacity to indemnify the company against any loss incurred by it.

d. Fiduciary Duties

At a collective level, directors of a company owe various fiduciary duties towards the 
company (and other stakeholders). 
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The 2013 Act codifies some of these fiduciary duties, including a duty to: (i) act in 
accordance with the AoA of the company; (ii) act in good faith, to promote the objects 
of the company for the benefit of its members and in the interests of the company, 
employees, shareholders, community and the environment; (iii) act with due and 
reasonable skill, care and diligence; (iv) exercise independent judgment; (v) not be 
involved in a situation that may lead to a direct or indirect conflict or possible conflict 
of interest with the company; (vi) not achieve or attempt to achieve any undue gain or 
advantage either to himself or to his relatives, partners, or associates; and (vii) not assign 
his office to any other person. 

Courts in India also rely on common law principles relating to fiduciary duties of 
directors. For instance, courts have held that a decision by the board/directors for an 
ulterior purpose i.e., not for a ‘proper purpose’ benefiting the company, may be an abuse of 
the director’s authority and is liable to be set aside.

e. Other collective duties of the board

Some other significant duties the directors are required to fulfil, acting collectively as 
a board are a duty to: (i) ensure that the company refrains from issuing irredeemable 
preference shares; (ii) maintain the minutes of the proceedings of all board and 
shareholder meetings and statutory registers; (iii) ensure that the conduct of the 
business is not in a manner that defrauds creditors or any other person; and  
(iv) prepare the board’s report to be placed in the annual general meeting of the 
company, in which the directors are required to report the material developments in 
the company’s business and financial position, the accounting policies applied and 
any material departures from such accounting policies.
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Liabilities of directors under the 2013 Act may arise from a dereliction of duty or 
failure to fulfil responsibilities.

a.	 Liability	as	an	‘Officer	in	Default’

A director can be made liable as an ‘officer in default’ for a contravention of the 2013 
Act by the company if: (i) such director is a whole-time director or KMP;  
(ii) such director has been designated some responsibility by the board and he 
accepts such responsibility; (iii) the company is accustomed to act in accordance 
with the instructions of such director; or (iv) such director was aware of the 
contravention by virtue of having received proceedings of the board or participating 
in such proceedings without objecting to the same, or if such contravention took 
place with his consent or connivance. 

If a company does not have a KMP or no director has been entrusted by the board 
to ensure compliance, then all the directors, including non-executive directors are 
responsible and can be held liable under the 2013 Act.
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b. Misrepresentation under Financial Statements

Financial statements are generally prepared by the directors or management in 
charge of the affairs of the company and reviewed and approved by the board. 
These statements are accompanied by a board’s report which includes a statement 
on the company’s state of affairs, explanations by the board on every qualification 
made by the auditor in his report and a ‘Directors’ Responsibility Statement’ (DRS). 

The managing/whole-time director in charge of finance, the chief financial officer  
or any other person charged with the responsibility of preparation of financial 
statements is liable for any discrepancies in the financial statements of the company.  
Any false statement or omission of a material fact in a financial statement (including 
the audited accounts of a company), return or ‘other document’ required under the 
2013 Act is considered as fraud by the directors/management in charge. In the 
absence of any directors or officers in charge, all the directors would be held liable.

c.  Liability for Fraud

The 2013 Act defines fraud as any act, omission, concealment of any fact or abuse of 
position committed by any person with intent to deceive, to gain undue advantage 
from, or to injure the interests of the company or its shareholders or its creditors or 
any other person. If a director is guilty of fraud, he is punishable with imprisonment 
and also with a fine as prescribed under the 2013 Act. 

A director is generally not personally liable for corporate debts, given the fact that 
a company is a separate legal entity. If however, any loan is procured by a director 
using fraudulent means, such director could be made personally liable as an agent 
of the company.
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d.   Liabilities under other legislations

A director is responsible for the management and operation of a company under the 
2013 Act. By virtue of this responsibility cast under the company law, various other 
statutes such as: (i) the Environmental Protection Act, 1986, (ii) the Central Excise 
Act, 1944, (iii) the Customs Act, 1962 (Customs Act), (iv) the Income Tax Act, 1961, 
(v) the Foreign Exchange Management Act, 1999, (vi) the Negotiable Instruments  
Act, 1881, (vii) the Consumer Protection Act, 1986, (viii) the Competition Act, 2002, 
(ix) the Securities Exchange Board of India Act, 1992 (SEBI Act), (x) the Indian Penal 
Code, 1860 (IPC), (xi) the Securities Contract Regulation Act, 1956 and several 
labour laws, contain penal provisions regarding the liability of a director for offences 
committed by a company under such statutes.

Such penal provisions are mostly similar across statutes and are generally of two 
types: (i) provisions that prescribe specific penalties for specific offenses, and  
(ii) general penalty provisions that do not have specific penalties, and which pertain 
to various provisions. Some statutes also prescribe imprisonment for contravention 
of their provisions. The SEBI Act, the IPC and the Customs Act are some examples of 
the legislations that provide for criminal liability.
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With respect to the attribution of culpability and burden of proof, most statutes 
stipulate that where an offence has been committed by a company, every person 
who, at the time of commission of an offence, was directly in-charge of and 
responsible to the company for the conduct of its business will be deemed, along 
with the company, to be guilty of the offence and liable to punishment. If no 
director or officer is directly in charge for the compliance or conduct of business, 
then liability can be attributed to the entire board. A director can also be held liable 
if it is proved that the offence was committed with his consent or authority or was 
attributable to negligence on his part. 

Courts have held that non-executive directors would not automatically be assumed 
to be liable and it would have to be established that they were actively involved 
in the conduct of the business of the company at the relevant time or that the 
omission or commission occurred with their consent.
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e.   Defences

It is a defence for a director to establish that: (i) he was not a party to the default 
or non-compliance, (ii) the default took place without his knowledge, and/or  
(iii) he exercised all due diligence to prevent the commission of the default. 
However, there is no specific guidance available regarding the standard for such 
due diligence. This would be a factual determination. At a practical level, a director 
should exercise due care to ensure that the company is operating in compliance 
with law. He should also record his dissent or disapproval to the actions proposed 
by the management that he considers may be in default or contrary to the interests 
of the company. 

Additionally, the 2013 Act confers, under certain circumstances, a discretionary 
power on the court to relieve a director of a company in proceedings for 
negligence, default, breach of duty, misfeasance or breach of trust. 

The 2013 Act also provides statutory recognition to directors and officers liability 
insurance policies (D&O Policies) and contemplates companies procuring 
insurance to indemnify its directors in respect of potential liability. D&O Policies 
protect a director from the risks and expenses associated with being impleaded in 
a suit against the company, especially when he cannot be held personally liable. 
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CONCLUSION03

The 2013 Act imposes enhanced duties and liabilities on directors to make them 
more accountable and personally liable for any contraventions committed by them. 
Considering that the penal provisions under the 2013 Act impose more stringent 
penalties (ranging from exorbitant monetary penalties to imprisonment for certain 
offences) than its predecessor, directors must take adequate precautions to 
discharge their duties effectively and avoid any potential liability under the  
new regime.
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D I S C L A I M E R

The contents of this document are intended for informational purposes only 
and are not in the nature of a legal opinion. The information set out in this 
document is based on applicable law as on the date hereof and is limited to 
the laws referred to herein. Readers are encouraged to seek legal counsel 
prior to acting upon any of the information provided.  
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