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SETTING UP AN 
INDIAN PRESENCE



     

Investors seeking to invest in India have multiple avenues 
to establish their presence in India such as through the 

incorporation of a company, setting up a branch/liaison 
office, a not-for-profit entity, etc. Typically, the nature of 

the entity through which an investor chooses to establish 
its presence in India depends on several considerations 

including commercial intent, regulatory constraints, and tax 
considerations. The efficiency of the incorporation process 
and the post-incorporation compliances, including record-

keeping requirements to be followed, are also critical 
considerations for investors. 

In this primer, we discuss the different types of entities 
through which an investor or a non-resident may establish 

its presence in India.
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a. Companies incorporated under the Companies Act, 2013 

i. Categories of Companies 

Companies in India are regulated under the provisions of the Companies Act, 
2013 (Companies Act). The regulatory body which supervises and monitors 
companies/compliances to be undertaken by them is the Registrar of Companies 
(ROC). Companies may be incorporated and registered as either ‘private 
companies’ or ‘public companies’ and may have limited or unlimited liability. The 
current company law regime has also introduced concepts of a ‘one-person 
company’ and ‘small company’. 

An investor may set up its presence in India through any one of the  
following entities:

(A) Private Company

Private companies are generally the most preferred and commonly used  
entry route into India. A private limited company must have a minimum 
of two shareholders and may have a maximum of 200 shareholders 
(excluding the present and past employees of the company) and, its articles 
of association (AOA) must prohibit any invitation to the public to subscribe  
to the securities of the company. This type of company has certain 
distinguishing characteristics such as, the ability to restrict the right to 
transfer shares and a modicum of flexibility in structuring equity securities.

INCORPORATED  
ENTITIES



    

(B) Public Company 

A public company is defined as a company which is not a private company 
(but includes a deemed public company viz. a private company that is the 
subsidiary of a public company). A public company must have a minimum 
of seven members and may invite members of the public to subscribe to 
its securities. A public company may also list its shares on a recognised 
stock exchange. Every listed public company is required to maintain a public 
shareholding of at least 25%. 

Most of the mandatory provisions of the Companies Act are applicable 
to public companies and hence public companies have less flexibility in 
structuring their internal organisational structure and corporate governance 
in comparison to private companies. Further, in addition to the requirements 
specified under the Companies Act, listed public companies are required to 
comply with the regulations specified by the Securities and Exchange Board 
of India from time to time. 

ii. Incorporation Process

The incorporation of a private/public company typically takes 3-4 weeks from 
date of submission of the application to the jurisdictional ROC (which depends 
on the location of the company’s registered office). Each company must file 
its charter documents, i.e. the memorandum of association (MOA) and AOA 
and certain other forms with the ROC, as prescribed under the Companies Act, 
along with details such as the proposed name of the company, share capital, the 
registered office address, details of initial directors and other authorised persons 
to the ROC for approval, before it can receive its certificate of incorporation.  
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In terms of costs, incorporating a company in India is a relatively inexpensive 
process. Incorporation costs depend on the amount of the authorised share 
capital with which the company is incorporated. 

iii. Post-Incorporation Compliances 

After the company commences its business, the company must comply with 
various requirements under the Companies Act in relation to its day to day 
management. This includes making several filings with the ROC (thereby making 
these documents publicly available) in relation to its annual audited accounts 
and annual returns, any change in share capital, any change in directorship and 
key managerial personnel, details of any charges/security created on its assets 
and special resolutions passed at shareholder meetings, holding periodic board 
and shareholders meetings etc. As compared to other entities, companies 
generally have more compliance requirements. 

iv. Funding and Foreign Direct Investment 

Foreign equity investment into an Indian company is regulated by the foreign 
direct investment policy (FDI Policy) issued by the Government of India and the 
foreign exchange regulations issued by the Reserve Bank of India (RBI). The FDI 
Policy is issued annually and inter alia, contains prescriptions on the quantum of 
Foreign Direct Investment (FDI) which may be invested in various sectors and 
whether prior approval needs to be taken from the Government of India. 

From the perspective of foreign exchange laws, a non-resident entity is not 
required to obtain Government approval to incorporate a company in India if 
FDI of up to 100% is permitted under automatic route in the sector in which the 
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company will operate. However, where 100% FDI in a sector is not permitted 
under automatic route in the FDI Policy, Government approval will be required 
for such investments beyond the prescribed shareholding limits. In addition, FDI 
investments also need to comply with certain attendant conditions if specified 
under the FDI Policy for the concerned sector however, there are no FDI linked 
performance conditions.

The FDI investments can be made by acquisition of equity shares, compulsorily 
convertible debentures and compulsorily convertible preference shares issued by 
the Indian company, subject to pricing guidelines prescribed by the RBI. 

v. Management/Foreign Representation 

The Companies Act requires that at least one director should be a resident 
director, i.e. who stays in India for a total period of not less than 182 days during 
the financial year. There are no other restrictions on having foreign residents as 
directors of an Indian company, except for specific requirements which may be 
prescribed under the applicable sectoral laws. 
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vi. Tax Implications 

(A) Taxability of profits

A company incorporated in India is considered as a resident entity under 
the Income Tax Act, 1961 (IT Act). The income generated by an Indian company 
is subject to income tax at the rates prescribed under the Indian income 
tax laws. It should be noted that any payment for services provided by 
the foreign investor to the Indian entity is subject to transfer pricing 
regulations.

(B) Permanent Establishment (PE) Risks

Depending on the nature of the relationship between an Indian company 
and its foreign investor, the Indian company may be treated as a PE of 
the foreign investor. Consequently, this will have tax implications under 
Indian income tax laws. However, if the activities of the Indian company are 
within the contemplated range of functions, the risk of the Indian company 
constituting a PE of the foreign investor in India is minimal.

(C) Remittance of Profits

Profits earned by an Indian company can be remitted as a dividend after the 
payment of dividend distribution tax on the dividend declared. 
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b. Limited Liability Partnerships

A limited liability partnership (LLP) is an alternative business vehicle which exhibits 
elements of both partnerships and corporations, i.e. it gives the benefits of limited 
liability but allows its partners to organise their internal structure based on an agreement.

Unlike a partnership, an LLP is a separate legal entity distinct from its partners with 
perpetual succession. An LLP can therefore sue, be sued, acquire, own, hold, develop 
or dispose of property and do such acts as a body corporate may lawfully do. 

i. Incorporation Process

The Limited Liability Partnership Act, 2008 (LLP Act), mandates that every LLP 
has at least two partners; an individual or a body corporate can be a partner in  
an LLP. 

Similar to companies, the ROC is the principal authority that receives the 
applications for setting up an LLP. The incorporation of an LLP typically takes 
4-5 weeks from the date of submission of the application to the ROC. The 
registration process involves drafting of an LLP agreement to be executed by the 
partners of the proposed LLP, setting out the rights and duties of the partners 
inter-se and those between the LLP and its partners.

The applicant is required to file relevant forms with the ROC along with an 
incorporation document (similar to the MOA of a company), proof of address of 
the registered office of the LLP, details of partners, etc. After consideration of the 
application, the ROC issues a certificate of incorporation incorporating the LLP.
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ii. Funding and Foreign Direct Investment

FDI in LLPs is guided by the same FDI Policy and foreign exchange regulations as 
applicable to a company. FDI in LLPs is permitted without requiring government 
approval from a foreign exchange laws perspective if, FDI up to 100% is 
permitted under automatic route in the sector in which LLP will operate.

Contribution by a partner may consist of tangible - movable or immovable, or 
intangible property, or another benefit to the LLP, including money, promissory 
notes, other agreements to contribute cash or property, and contracts for services 
performed or to be performed. The monetary value of the contribution is to be 
accounted for and disclosed in the accounts of the LLP in the prescribed manner. 

iii. Management/Foreign Representation 

Every LLP is required to appoint at least two designated partners, who are 
individuals to ensure compliance by the LLP of the provisions of the LLP Act and 
the rules framed thereunder. Further, at least one of the designated partner must 
be resident in India, i.e. a person who has stayed in India for a period of not less 
than 182 days during the financial year.
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iv. Tax Implications 

(A) Taxability of profits

Under the IT Act, any partnership firm including an LLP is considered as a 
resident Indian entity so long as the entire control and supervision of the 
LLP is not situated outside India. Profits derived from business operations 
of a resident LLP is subject to income tax in India.

(B) PE Risks

These are the same as that of a company, discussed above.

(C)   Remittance of Profits

Profits can be distributed amongst the partners and there is no tax on the 
partners upon the distribution of profits of the LLP. 
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PROJECT OFFICE, LIAISON OFFICE  
AND BRANCH OFFICE

02

a.	 Project	Office	

A project office can be set up by a foreign company planning to execute specific 
projects in India under a contract secured by it from an Indian company, without 
specific approval of the RBI but after obtaining the approval of an Authorised Dealer 
Bank (AD Bank) in India, i.e. a bank authorised to deal in foreign exchange. A project  
office is restricted in its operation to only such activities that are relating and 
incidental to the concerned project. 

b.	 Liaison	and	Branch	Office

A liaison office is a place of business which acts as a channel of communication 
between the principal place of business or head office of the non-resident entity and 
entities in India, but which does not undertake any commercial/trading/industrial 
activity, directly or indirectly, and maintains itself entirely out of inward remittances 
received from abroad through normal banking channel. A liaison office is often 
employed for preliminary market analysis, for promotion of a technical/financial 
collaboration agreement, or to increase market awareness about the products/
services and to encourage foreign trade. 

A branch office is a place of business established to represent the foreign entity in 
India and act as its buying or selling agent in India. 

10                                                        Setting up an Indian presence: Options available, January 2019



 
    



 
    

The establishment and operation of a liaison office or branch office is regulated by 
the RBI.

i. Eligible Entities

A person resident outside India can set up a liaison office or a branch office in  
India if it has a profit-making track record in the home country and a minimum  
net worth as prescribed by the RBI.

ii. Permitted Activities

A liaison office is permitted to undertake the following activities: (a) representing  
the parent company/group companies in India, (b) promoting export/import 
from/to India, (c) promoting technical/financial collaborations between parent/
group companies and companies in India, and (d) acting as a communication 
channel between the parent company and Indian companies.

A branch office is permitted to undertake the following activities: (a) export/
import of goods, (b) rendering professional or consultancy services, (c) carrying 
out research work in which the parent company is engaged, (d) promoting 
technical or financial collaborations between Indian companies and parent or 
overseas group company, (e) representing the parent company in India and 
acting as buying/selling agent in India, (f) rendering services in information 
technology and development of software in India, (g) rendering technical 
support to the products supplied by parent/group companies, (h) acting as a 
communication channel between the parent company and Indian companies.
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iii. Incorporation Process

Every offshore entity is required to obtain an approval from an AD Bank to set up 
a liaison office or branch office, provided the principal business of the offshore 
entity falls under a sector in which 100% FDI is permitted in automatic route and 
the offshore entity is not operating in certain identified jurisdictions or sectors. 
In all other cases, prior approval of the RBI is required to set up a liaison office 
or branch office. Typically, it takes 10-14 days to set up a liaison office or branch 
office in India, where prior approval of the RBI is not required. 

iv. Post-incorporation compliances

Each liaison or branch office needs to comply with certain filing requirements 
prescribed by the RBI, such as the yearly filing of audited accounts with the ROC, 
yearly submission of activity certificate with RBI and AD Bank etc. 

v. Funding

As mentioned before, a liaison office maintains itself out of inward remittances 
received from abroad through normal banking channels. Accordingly, expenses 
of a liaison office are met entirely through foreign inward remittances from 
the head office of the non-resident entity outside India. A branch office can be 
funded through foreign inward remittance and the income generated by such 
branch office. 
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vi. Tax Implications 

(A) Taxability of profits

Since a liaison office is not permitted to undertake any business activity in 
India and cannot earn any income in India, it does not generate any taxable 
income in India and therefore, does not have tax incidence.

A branch office, for legal purposes, is not a separate legal entity but rather 
a PE of the non-resident enterprise in India. Therefore, any income earned 
from operations carried out through a branch office in India is subject to 
income tax at the rate applicable to non-residents. However, any payment 
for services to a branch office by its foreign office is subject to the transfer 
pricing regulations, as if the branch office is a separate entity.

(B) PE Risks

A liaison office generally does not pose a PE risk as it is established for 
carrying out activities which have a preparatory/auxiliary character viz. 
activities which are not an essential and significant part of the enterprise. 
Activities such as carrying out market surveys, ensuring distributorship and 
warranties obligations, developing market opportunities and advertising 
have been held to be preparatory and auxiliary in nature. However, the 
assessment of whether a liaison office is a PE can get highly litigative as it is 
dependent on the facts and circumstances of each case.
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A branch office will ordinarily be considered a fixed place PE of its foreign 
entity and will be regulated by the tax treaty executed between India and 
the relevant country, if any. However, if the activities conducted by a branch 
office are preparatory and auxiliary in nature, then the branch office may 
not be considered as a PE of the foreign entity. 

(C) Remittance of Profits

The repatriation of profits of a branch office out of India (which is net of 
applicable Indian income taxes) does not attract any further taxation.
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NOT-FOR-PROFIT ENTITIES03

Potential investors interested in carrying out charitable activities may also set up 
their presence in India by way of setting up a not-for-profit entity in India. The key 
difference between a for-profit entity and a not-for-profit entity is that not-for-profit 
entities are not permitted to distribute their profits/dividends to their members and 
any surplus generated by such an entity is ploughed back into the entity for meeting 
its objects.

In India, a not-for-profit entity can be set up as either a trust, society or not-for-profit 
company under Section 8 of the Companies Act. Such an entity will also be required 
to obtain a certificate of registration under the Foreign Contribution (Regulation) Act, 
2010 in order to receive foreign contributions.
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ALTERNATE ROUTE04

A potential foreign investor may also consider entering the Indian market through 
alternate arrangements, such as entering into a franchise arrangement with an  
Indian entity.

 Franchise Arrangements

In franchise arrangements, the investor typically develops and owns the brand, takes 
care of the business and marketing strategies along with managing customers. The 
franchisee, on the other hand, takes care of the back-end implementation work 
and earns a fraction of the revenue. The franchise model helps the investor expand 
his presence while simultaneously cutting down certain fixed costs and deal with 
restrictions under the FDI Policy on making FDI investments. This helps investors 
build their brand through a wider presence with the help of the franchisees. Sectors 
like food and beverages, fashion/clothing and retail have seen franchise arrangements 
being implemented.  



 
    

CONCLUSION05

With the Indian Government’s push for business-friendly reforms and its abundant 
skilled workforce, India’s ranking on the World Bank’s Ease of Doing Business 
Index has improved significantly. The Indian Government is also generating 
healthy competition amongst State Governments on the ease of doing business, 
as real estate and operational level licenses tend to be administered by the State 
Government. India is emerging as an attractive destination for foreign investment 
and there are various options available for an investor to establish its presence in 
India. However, ultimately the nature of the entity that a foreign investor chooses, 
depends upon several considerations including the commercial purpose and 
intent for establishing its presence in India, funding options that are available, 
tax considerations, flexibility and ease of operating and managing the entity, and 
procedural compliances to be followed by such entity.
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D I S C L A I M E R

The contents of this document are intended for informational purposes only 
and are not in the nature of a legal opinion. The information set out in this 
document is based on applicable law as on the date hereof and is limited to 
the laws referred to herein. Readers are encouraged to seek legal counsel 
prior to acting upon any of the information provided.  
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