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The taxation system in India has evolved multifold since its 
independence. Our tax policies are based predominantly 

on the need to give a push to savings and investments 
in the economy, and consequently stimulate growth and 

development in the country. At a micro level, the objective 
of taxation laws in India is to spread the tax burden fairly 

and equitably across different sections of society, to reduce 
income and wealth disparities. To meet these objectives, every 

year the Government of India lays down the Union Budget 
before the Parliament announcing, inter alia, new tax policies 

for the fiscal year. 

The existing tax framework in India is three-tiered, comprising 
of taxes levied by the Central government, State governments 
and local authorities. This primer provides a brief overview of 
the applicable tax systems in India, highlighting key changes 

brought about with the recently implemented Goods and 
Services Tax regime. 



 
    

DIRECT TAXES01

a. Corporate Tax

Corporate tax in India is levied on the profits earned by resident and non-resident 
companies depending on the net income of the company. While residents are taxed 
on their worldwide income, non-residents are only taxed on income arising from 
sources in India. Various rates of corporate taxes are levied for different levels of 
profits earned by business houses.

Further, for both resident and foreign companies, there are certain allowable 
deductions such as expenditures for materials, wages, salaries, bonuses, 
commissions, rent, repairs, insurance, royalty payments, interest, lease payments, 
depreciation, expenditures for scientific research and contributions to scientific 
research associations.

The maximum marginal tax rate applicable on resident companies is lesser than the 
tax applicable to non-resident corporates and varies as per the income bracket. There 
are special rates for capital gains, royalty and fees for technical services.

Recently, India has introduced measures to promote start-ups. Now, specific types of 
start-ups can avail a 100% corporate tax exemption for a period of 3 years, subject to 
certain conditions. 

b. Minimum Alternate Tax (MAT)

MAT is an alternative minimum tax imposed on companies that have book profits 
but their taxable profits as per the Income Tax Act (Act) may be zero. Therefore, 
in case of a company, the income tax payable is higher of the tax as per the normal 
provisions of the Act or a prescribed percentage of book profits (MAT). 
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‘Book profits’ means the net profits of the company as per the profit & loss account (it 
is further adjusted however, the adjustment is not specified for brevity).

A credit of MAT that can be used to offset future income tax liabilities is available to 
a taxpayer, to the extent ‘tax paid under MAT’ exceeds ‘tax payable under the normal 
provisions of the Act had MAT not been there’. Such credit is available for a period of 15 
years, after which it lapses. 

However, MAT is not applicable to foreign companies which do not have a Permanent 
Establishment (PE) in India, Foreign Portfolio Investors (FPIs) and foreign companies 
which derive their income from specific business activities such as aviation or shipping. 

c. Dividend Distribution Tax (DDT)

Dividends distributed by Indian companies are subject to DDT payable by the company. 
This tax is payable on declaration, distribution, or payment of dividend, whichever is 
earlier, and it is in addition to the corporate tax payable on business profits.

Once the DDT is paid by the company, generally small shareholders are not liable to 
discharge any other tax liability on such dividends. However, non-corporate resident 
taxpayers who earn more than INR 1 million dividends are required to pay tax on their 
dividend income earned over and above INR 1 million. 

d. Personal Income Tax 

Individuals are taxed on a progressive basis in India, depending on their residential 
status. An individual may be treated as a resident if he is in India for a period of 
at least 182 days in a specific year or 60 days in the year and 365 days in the four 
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preceding years. On the determination of the residential status of a taxpayer, income 
(except capital gains) gets taxed as per the income tax slabs of the financial year. For 
non-resident taxpayers, income received or deemed to be received in India or arising 
or deemed to be arising/accruing in India is also taxable.

e. Capital Gains Tax

Capital gains arising from the transfer of capital assets such as shares, stocks, 
immovable property, etc. are liable to capital gains tax. The duration of the holding of 
the capital asset determines whether the capital gain is long term or short term. 

Till recently, a tax exemption was available for long-term capital gains arising on the 
sale of equity shares in a listed company held for a period of more than 12 months, 
when sold on a recognised stock exchange. However, from 1 February 2018, the 
government re-imposed tax on capital gains (exceeding INR 1 lakh in a year) accrued 
on the sale of equity/equity-led mutual funds, subject to certain conditions.

The transfer of all other capital assets is subject to capital gains tax unless 
specifically exempted. Certain exemptions are provided such as where a capital asset 
is transferred by a holding company to its subsidiary or vice versa and in the case of a 
capital asset transferred in an amalgamation or a demerger. 

The specific tax rates depend on the nature of the asset, the status of the transferor 
and the period for which the asset was held.

f. Indirect Transfer Tax

Gains arising out of a transfer of a share or interest in an overseas entity are 
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subject to capital gains tax in India, if their value is substantially derived, directly or 
indirectly, from assets located in India. However, such gains are only taxed in India on 
satisfaction of certain conditions. 

Further, such indirect transfer tax is not applicable for Category I and Category II 
registered FPIs, whether directly or indirectly. Accordingly, there is no capital gains 
tax in India, on sale or redemption of units held by such FPIs.

g. Comprehensive Transfer Pricing Regime

India has comprehensive transfer pricing regulations applicable to international 
transactions. The Central Board of Direct Taxes has notified Safe Harbour Rules.

The Safe Harbour Rules are not arm’s length prices, but in nature of presumptive 
taxation. Taxpayer may choose to fall within the range or obtain an Advanced Pricing 
Agreement to mitigate litigation. Companies need to maintain robust documentation, 
transfer pricing study report and file form 3CEB with the tax authorities providing 
information on transaction carried out with associated enterprises.

h. General Anti Avoidance Rules (GAAR)

With GAAR becoming effective, revenue authorities are now empowered to regulate 
taxation based on ‘substance’ of a transaction, ignoring its ‘form’. Thus, in relation to 
any ‘tax benefit’ arising on or after 1 April 2017, ‘commercial substance’ will be a crucial 
consideration for any structure to pass the muster of GAAR.

GAAR shall not apply, inter alia, to any arrangements where the aggregate tax benefit 
in a relevant year, to all the parties involved, does not exceed INR 30 million; and any 
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income or gains on transfer, accruing, arising or deemed to accrue or arise to any 
person from investments made prior to 1 April 2017.

i. Introduction of Thin Capitalisation Norms

If a company pays an interest exceeding INR 10 million to an associate enterprise, 
then the ‘excess interest’ (to be computed as per prescribed method*), will not be 
eligible for deduction from the profits of the company. 

*Excess interest shall be restricted to 30% of its earnings before interest, taxes, 
depreciation and amortization.

j. Treaty Amendments

The India-Mauritius and India-Singapore Double Tax Avoidance Agreements have  
been amended to introduce source-based capital gains taxation. As per the 
amendments, gains derived from alienation of equity shares, acquired after 1 April 
2017 will be taxable in India. However, gains derived from alienation of shares 
between 1 April 2017 and 31 March 2019 have been provided with a concessional tax 
regime wherein gains will be taxed at 50% of the applicable domestic tax rate subject 
to the satisfaction of certain conditions.

k.	 India’s	Commitment	to	Base	Erosion	and	Profit	Sharing	(BEPS)		
	 and	Measures	to	Prevent	Base	Erosion	and	Profit	Shifting	(MLI)

Recently, India introduced changes to the domestic tax regime to harmonise Indian 
law with the BEPS Action Plan. Now, if any person (acting on behalf of a non-resident) 
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habitually helps in concluding contracts or plays the principal role leading 
to conclusion of contracts of a non-resident in India, it constitutes sufficient 
business connection to lead to creation of a PE in India. Consequently now, 
commissionaire arrangements or fragmentation of business activities are not 
sufficient to avoid any PE risks in India. 

Similarly, continuous solicitation of business through digital means and 
engaging in online transactions would also constitute ‘significant economic 
presence’ in India, subject to satisfaction of certain conditions. Consequently, 
income arising from activities of such nature are now taxable in India even 
though a non-resident entity does not have a physical presence in India. 

On 24 November 2016, the Organisation for Economic Co-operation and 
Development released the widely-anticipated text of the Multilateral 
Convention to Implement Tax Treaty-Related MLI. The MLI is designed to 
swiftly implement tax treaty related measures arising from the BEPS project. 
India is also one of the signatories to MLI. It includes a number of minimum 
standards that jurisdictions signing up to the MLI are required to implement. 
The MLI supports all previously agreed BEPS approaches by allowing 
jurisdictions to select from alternative options, which they will do by filing 
‘technical reservations’. 

l.	 Security	Transaction	Tax	(STT)

Security Transaction Tax is levied on the purchase or sale of an equity share, 
derivative or unit of an equity-oriented fund entered in a recognized stock 

exchange in India. STT rate varies depending on the type of security. 
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The introduction of the Goods and Services Tax (GST) regime is seen as one of the 
most important tax reforms that India has undertaken and has fundamentally changed 
the business landscape in India. GST has resulted in the indirect taxes of India being 
aligned with the global approach and business decisions are no longer tax-driven but 
market-driven. The transition to GST has meant that companies are taking business 
decisions for business efficiency, as opposed to indirect tax efficiency reasons.

While the process of implementation of the GST was accompanied by various 
teething issues, both technical and compliance related, the government has been 
proactive in responding to the various challenges that the industry has been facing.

a.	 GST	in	India

GST is applicable to the supply of all goods and services. However, certain goods 
have been kept outside the ambit of GST, such as liquor for human consumption and 
specified petroleum products. These specific products are still subject to the prior tax 
regime i.e. excise duty and Value Added Tax (VAT) system.

The GST model of taxation in India consolidates the previous indirect tax structure 
by subsuming most Central and State taxes such as service tax, excise duty, VAT, 
Central Sales Tax (CST) etc. This aims at reducing the complexity of the indirect tax 
structure in India, the cascading effect of tax and multiplicity of compliances.

The taxable event for levy of GST is the ‘supply’ of goods and/or services made for 
a consideration. The term ‘supply’ has been very broadly defined to include sales, 
barter, exchange, transfer etc. 

GOODS AND  
SERVICES TAX

02
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The rate of GST varies from 5% to 28% depending upon the nature of the goods  
and services. 

Under the GST regime, ‘supplies’ within the State attract two levies, Central GST 
(CGST) charged by the Union statute and State GST (SGST) charged by the relevant 
State statute where the transaction takes place. Any supply outside the State will 
attract Integrated GST (IGST). 

With respect to the interplay of input tax credit, under the GST regime, the levy of 
CGST can be set off against both CGST and IGST, and the levy of SGST can be set 
off against SGST and IGST. Further, IGST can be set off against all the three levies i.e. 
IGST, CGST and SGST.

b.	 Key	Features	of	the	GST	Reform

i. Common Market 
 The introduction of GST is likely to foster a common market. Under the previous  
 indirect tax regime, levy of a non-creditable tax on inter-State movement of  
 goods created an artificial cost barrier. Under GST, both inter-State sales, just as  
 intra-State sales, are subject to a creditable GST system. Therefore, GST aims to  
 be neutral to the geographic location of an organisation, which in turn will create  
 a single market, promoting economic efficiency.

ii. Ease of Tax Compliance 
 Under the previous tax regime, different States applied different tax rates on sale  
 of the same goods. This had resulted in classification disputes. However, GST  
 rates at both the Central and State level are uniform and harmonised. Further,  
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 under the earlier regime, each State in India had different tax statutes which  
 stipulated different statutory compliances. Under the GST regime, the indirect  
 tax compliances across all States in India are uniform, thus facilitating ease of  
 tax compliance.

iii.	 Reduction	in	Cascading	Effect	of	Taxes 
 Previously, Central taxes could not be set-off against State taxes and vice versa,  
 and therefore, there existed a cascading effect of taxation in a production value  
 chain. This often led to a situation where the excess credit of Central or State  
 levies could not be offset. GST permits tax set-offs across the production value  
 chain, both for goods and services. This will result in a reduction of the cascading  
 effect of taxes, bringing down the overall cost of doing business in India.

iv.	 Supply	Chain	Restructuring	based	on	Economic	Factors 
 Previous supply and distribution models were structured to optimize indirect tax  
 impact arising at various levels of value addition. Transition to GST should 
 hopefully result in such decisions being taken to optimize business efficiency (as  
 opposed to indirect tax efficiency).
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CUSTOMS DUTY03

The Customs Act, 1962 regulates the import and export of goods into and out of 
India. Customs duty is payable on all goods imported into India or exported out of 
India at such rates as may be specified under the Customs Tariff Act, 1975  
(Customs Tariff Act).

Customs duty is comprised of the following components:

a. Basic Customs Duty (BCD) (including Education Cess and Secondary and  
 Higher Education Cess)

b. IGST 

c. Compensation Cess (if applicable)

Customs duty is payable by the importer on record who is required to obtain an 
Import Export Code. 

BCD rate depends on the classification of imported goods under the Customs Tariff 
Act, which is aligned with the International Harmonised System of Nomenclature. 
IGST is levied at such rate as provided under the IGST Act, 2017 on a like article on  
its supply.

BCD paid on import of goods is not creditable and would be a cost. IGST paid on 
import of goods would be creditable to the importer if it undertakes further  
taxable supplies.
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OTHER INDIRECT  
AND LOCAL TAXES

04

a. Excise Duty

Though with effect from 1 July 2017, excise duty and VAT has been subsumed into 
GST, few petroleum products have still been kept out of GST purview and excise duty 
is levied on the manufacture of these products in India. 

Central Excise duty is broadly based on value added principles, whereby the 
manufacturer is eligible to avail of a credit in respect of specified taxes/duties paid on 
eligible inputs/capital goods and input services, subject to meeting certain conditions 
and procedural compliance. However, credit of duties paid on motor spirit, high diesel 
oil and light diesel oil used in the manufacture of goods cannot be availed.

b.	 VAT	and	CST

VAT has been subsumed in GST except for a few items. For these items, VAT is 
levied on the sale of goods within the State and each State has its own legislation 
in this regard. Sales involving the movement of goods from one State to another 
are governed by a central legislation called the Central Sales Tax Act, 1956 which 
is uniformly applicable to all States. Petroleum products such as petrol, diesel and 
aviation turbine fuel fall within this category.

A registered dealer can adjust the VAT paid on goods purchased locally in the State 
against his VAT liability on sales. However, VAT credit is normally not allowed on 
petroleum products in most States. There are States, which allow such credit on 
specified petroleum products which are resold.
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c. Tax on Alcoholic Beverage for Human Consumption

Alcoholic beverages are kept out of the purview of GST. At the same time, Excise 
duty levied by the Central Government is also not applicable to it. However, under 
the Constitution of India, the power to collect tax on production and sale of alcoholic 
beverages for human consumption vests with the State Governments. 

d.	 Stamp	Duty

Stamp duty is levied on instruments recording certain transactions, at rates 
depending on the nature of the instrument and whether the instrument is to be 
stamped under the Indian Stamp Act, 1899 or under a State stamp law. Stamp duty 
rates for an instrument vary from State to State.

e. Property Tax/Real Estate Tax

Owners of real estate are liable to various taxes imposed by the State and municipal 
authorities. These taxes vary from State to State.

f. Clean Environment Cess

Clean Environment Cess is a kind of carbon tax and is levied in India as a duty of 
excise under section 83 (3) of the Finance Act, 2010 on Coal, Lignite and Peat 
(goods specified in the Tenth Schedule to the Finance Act, 2010) in order to finance 
and promote clean environment initiatives, funding research in the area of clean 
environment or for any such related purposes. 
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g. Electricity Duty or Tax

This duty is charged on the consumption of electricity at the applicable rate per unit 
of electricity consumed. Electricity duty varies from State to State and is based on 
the type of consumer (i.e. commercial, agriculture, household etc.). The more one 
consumes, the higher the tariff charged.
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CONCLUSION12

Any investor considering a business opportunity in India must take into account the 
vast taxation framework and layered process of levy and collection of taxes by the 
Indian Government. Unless all tax implications are taken into consideration,  
an efficient and profit-making investment plan cannot be structured. By harmonising 
multiple indirect taxes under the new GST regime and establishing an all-electronic 
infrastructure, India is moving towards easing the process of doing business. It is  
hoped that the efforts taken so far will make India a destination of choice for investors.
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D I S C L A I M E R

The contents of this document are intended for informational purposes only 
and are not in the nature of a legal opinion. The information set out in this 
document is based on applicable law as on the date hereof and is limited to 
the laws referred to herein. Readers are encouraged to seek legal counsel 
prior to acting upon any of the information provided.  

To view
 and subscribe, scan the Q

R code below
.



MUMBAI

Peninsula Business Park

17th Floor, Tower B

Ganpat Rao Kadam Marg

Lower Parel (West)

Mumbai 400 013 India

T +91 22 4079 1000

DELHI

311 B

DLF South Court, Saket

New Delhi 110 017 India  

T +91 11 4163 9393

GURGAON

5th Floor, Tower 4B

DLF Corporate Park

DLF City Phase-3,MG Road

Gurgaon 122 002 India 

T +91 124 625 3200  

BANGALORE 

The Residency

7th Floor, 133/1, Residency Road

Bangalore 560 025 India 

T +91 80 4343 4646 

www.trilegal.com


